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Making good case management better

O
n June 24, the Federal Court 
case management working 

group issued a notice announcing 
new measures designed to 
increase proportionality in the 
court’s proceedings. The notice 
included the following important 
recommendations targeted at 
making litigation more cost-
effective for participants and 
using the court’s limited resour-
ces more efficiently:

 Limiting documentary discov-
ery to be proportionate to the 
nature and complexity of the dis-
pute;

 Placing caps on the duration of 
oral discoveries based on the esti-
mated length of trial;

 Limiting refusals motions to 
one hour per day of discovery of 
each party’s representative;

 Ending the practice of taking 
discovery questions “under 
advisement”;

 Encouraging earlier pursuit of 
mediation and other forms of 
alternative dispute resolution.

The working group’s recom-
mendations emphasize the need 
for counsel to be organized, effi-
cient and well-prepared. Case 
management can present signifi-
cant challenges to counsel, par-
ticularly in the context of assess-
ing damages in complex cases 
with one or more of the following 
factors:

 Complex products, financial 
transactions and profit streams;

 Multiple and/or inter-related 
parties;

 Lengthy or non-recent dam-
ages period;

 Incomplete or missing finan-
cial/accounting records.

The early involvement of 
accounting experts can assist in 
ensuring that the nature of eco-
nomic loss is understood, that 
appropriate financial docu-
ments are produced and 
requested from the opposing 
side, that proper questions are 
asked during discovery and that 
key issues relevant to quantifi-
cation of damages are identified 
in a timely fashion. 

Information requests

Imagine the case where parties 
have exchanged information, dis-
covery has ended and a recently 
hired expert explains that there is 
information relevant to their 
analysis that has not been 
requested or provided. Counsel 
should make sure to apply the 
same focus and due diligence on 
measurement of damages as they 

do in respect of other case issues 
regarding liability and causa-
tion, as it is important to ensure 
that the information required to 
support the expert’s opinion is 
obtained and considered in the 
expert’s analysis.

If the accounting expert is 
hired early on, counsel can ask 
them to prepare requests for 
information that will be rel-
evant to their analysis. Account-
ing experts have a detailed 
understanding of financial sys-
tems, methodologies and ter-
minology. They are able to iden-
tify the important financial 
documents residing in extensive 
corporate records and to inter-
pret the information to assist 
counsel in understanding its 
significance and financial rel-
evance. The expert may bring 
fresh perspective to a document 
and offer insights that were pre-
viously unnoticed. They can 
also help organize financial 
documents that are received 
and identify instances where 
information appears to be 
incomplete, inconsistent, or 
inaccurate. 

The accounting expert can 
also analyze financial data as it 
is received — for example, deter-
mining the historical pricing of 
sales transactions, tracing the 
flow of funds through a series of 
closely held corporate entities, 
or deciphering “fingerprints” 
left by accounting transactions. 
As financial documents are pro-
duced, reviewed and analyzed, 
the expert is able to identify key 
areas they will need to consider 
in performing their analysis. 

Discovery and follow-up

It is imperative for counsel to 
approach discovery efficiently, 
particularly with limits on their 
duration. Discovery that is 
overly broad or general tends to 
lead to long days, a myriad of 

refusals and missed opportun-
ities. Accounting experts can 
assist counsel by preparing dis-
covery questions that focus on 
key financial matters. The 
expert may even attend at dis-
covery to assist counsel when 
follow-up and clarification are 
required regarding financial 
issues or documents. The 
accounting expert can help by 
translating complicated finan-
cial jargon and explaining issues 
relevant to damages in the con-
text of the financial information 
provided prior to and requested 
during discovery.

As the case progresses and 
more information is provided or 
refused, the expert can also 
assist in preparing follow-up 
requests and helping counsel 
assess whether refused items 
are relevant to the expert’s opin-
ion and analysis.

As counsel proceeds through a 
case, it is important they share 
emerging case facts and 
developing legal assumptions 
with the accounting expert, 
without attempting to direct the 
expert’s analysis or persuading 
or encouraging them to alter 
their opinions. Courts have 
repeatedly stressed that the 
expert’s foremost duty is to 
assist the court, and that the 
expert must be found to be 
independent and objective for 
their evidence to be considered 
relevant. The earlier the 
accounting expert is retained, 
the more they will be able to 
ensure that the information 
required to support their opin-
ion is obtained and to help 
counsel in being efficient and 
well-prepared for discovery and 
refusal motions.
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deposit to [name] only” on the 
face of the cheque). For duplicate 
cheque situations past the point 
of prevention, there are many 
resources that may be a useful 
supplement to the BEA, such as 
the CPA rules. The Canadian 
Payments Act gives the Canadian 
Payments Association (CPA) the 
authority to establish rules and 
standards surrounding the 
exchange, clearing and settle-
ment of cheques and other pay-

ment items. The most relevant to 
a duplicate cheque issue are: 

 Rule A10 — image rule. Rule 
A10 establishes processes banks 
must follow when creating, stor-
ing, and exchanging cheque 
images for the purpose of clear-
ing and settlement. It also out-
lines options for returning these 
items through the clearing sys-
tem when a payment is refused or 
can’t be made. 

 Rule A4 — returned and 
redirected items. Rule A4 out-

lines additional procedures, 
time frames and responsibil-
ities for the return of payment 
items through the clearing sys-
tem. For example, the rule 
states that a bank has up to 90 
calendar days to return a 
cheque to the depositor’s FI for 
the reason “duplicate payment.”

Other resources include:
 Customer account agreements 

address issues such as respon-
sibility or liability in relation to 
cheques that clear bank accounts. 

They exist between a bank and 
each of its customers and are 
signed when a customer first 
opens an account.

 Treatises such as The Law of 
Banking and Payment in Can-
ada (2008) by Bradley Craw-
ford can provide a wealth of 
information. 

 Case law on bills of exchange, 
including cheques, is well 
established, but there are no 
decisions addressing duplicates 
in an RDC environment. As 

image-captured payment 
exchange and RDC gain trac-
tion in Canada, today’s legal 
profession will literally “write 
the book” on this subject.

 More information on duplicate 
cheques can be found at www.
cdnpay.ca or info@cdnpay.ca. 
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Accounting experts can assist counsel by 
preparing discovery questions that focus on key 
financial matters. #e expert may even attend at 
discovery to assist counsel when follow-up and 
clarification are required regarding financial 
issues or documents. 
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Early involvement by accounting experts can help in complex matters
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