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Keeping the financial crisis in perspective

A recent decision in a case 
alleging shareholder oppres-

sion confirms that business real-
ities remain a fundamental con-
sideration for the courts in 
shareholder oppression matters. 
The decision also indicates that a 
series of events culminating in a 
shareholder’s interest being 
diluted may not necessarily trig-
ger the oppression remedy.

In Southpaw Credit Opportunity 
Master Fund LP v. Asian Coast 
Development (Canada) Ltd. [2013] 
B.C.J. No. 214, a shareholder 
oppression proceeding was 
advanced by Southpaw, under s. 
241 of the Canada Business Cor-
poration Act, pursuant to Asian 
Coast Development (ACDL) 
obtaining financing on terms that 
ultimately diluted Southpaw’s 
interest in ACDL by more than 95 
per cent. Southpaw argued that the 
officers and directors of ACDL 
breached their duty of care to 
existing shareholders by allegedly 
failing to use best efforts to secure 
financing for ACDL on more 
favourable terms.

Southpaw also advanced a claim 
against another investor and even-
tual lender in ACDL, Harbinger 
Group, alleging the company 
forced ACDL to procure financing 
from them and that one of Har-
binger’s intents was the dilution of 
other shareholders.

Background

ACDL is a real estate development 
company focusing solely on the 
development of luxury casinos and 
resorts in Vietnam. Harbinger was 
ACDL’s first institutional investor 
(April 2007), securing preferential 
rights to protect its interest in 
ACDL. Southpaw was ACDL’s 
second institutional investor (June 
2007) and signed a subscription 
agreement acknowledging that 
ACDL may obtain additional 
financing that could be dilutive to 
Southpaw’s shareholdings.

ACDL was not immune to the 
effects of the economic downturn, 
which commenced in 2008. The 
company required additional 
financing several times to achieve 
construction milestones and the 
lack of available credit negatively 
impacted its ability to do so. 

Despite ACDL’s efforts to secure 
financing from parties that 
included external investors and 
Southpaw, Harbinger ultimately 
provided financing in October, 
2009 and January, 2010. The 

financings, directly or indirectly, 
provided Harbinger with warrants 
to purchase shares of ACDL at a 
nominal value. The warrants were 
exercised in May, 2011, reducing 
Southpaw’s 8.4-per-cent interest in 
ACDL to 0.4 per cent.

The decision

The core of the oppression claim 
was whether the reasonable 
expectations of Southpaw were 
breached with regards to the 
financing provided by Harbinger 
in October, 2009, and January, 
2010. B.C. Supreme Court Justice 
Carol Ross found that the actions 
of ACDL’s officers and directors 
breached the reasonable expecta-
tions with the October, 2009 loan, 
but not the January, 2010 loan. 

However, given the circum-
stances that ACDL faced when 
obtaining the requisite financing, 
Justice Ross found that ACDL’s 
officers and directors made rea-
sonable business decisions, includ-
ing canvassing external lenders 
and Southpaw. 

Consistent with Maple Leaf 
Foods Inc. v. Schneider Corp. 42 
O.R. (3d) 177, Justice Ross observed 
that the duty of a board of directors 
is to make reasonable business 
decisions, based on a set of reason-
able alternatives, otherwise known 
as the “business judgment” rule. In 
BCE Inc. v. 1976 Debentureholders 

[2008] 3 S.C.R. 560, the Supreme 
Court of Canada affirmed the 
“business judgment” rule and its 
importance in shareholder oppres-
sion matters.

Consequently, Justice Ross dis-
missed the claim advanced against 
ACDL on the basis that Southpaw 
failed to establish a link between a 
breach of Southpaw’s reasonable 
expectations and the alleged 
oppressive consequences with 
respect thereto. Justice Ross also 
dismissed the claim advanced 
against Harbinger primarily on the 
basis that the claim advanced 
against ACDL failed.

Business valuation considerations

Harbinger’s receipt of warrants to 
purchase shares of ACDL at a 
nominal value as part of a finan-
cing arrangement highlighted the 
business realities at the time. 
Investing in ACDL was noted as 
being particularly risky because of, 
among other factors, Vietnam’s 
unstable economy and high cor-
ruption rate and the risk of the 
development project being com-
pleted even with the requisite 
financing. Justice Ross found that, 
given the risks surrounding ACDL, 
an investor would conclude that 
providing financing to the com-
pany was not attractive. 

We have worked on similar 
engagements where, based on the 

current and prospective risks sur-
rounding a company seeking finan-
cing, the value of the company was 
nominal. In these cases, it is not 
unreasonable for dilution to occur 
in financing rounds that an investor 
does not participate in. A mitigat-
ing factor to consider is that ACDL 
is scheduled to complete the 
development project sometime this 
year, resulting in Southpaw having 
a diluted interest in a successful 
project rather than a larger interest 
in an unsuccessful project.

Conclusion

Justice Ross’s decision is note-
worthy because ACDL was trying 
to obtain financing during the eco-
nomic downturn, a time when 
credit markets seized up. Compan-
ies who faced situations similar to 
ACDL may have also obtained 
financing on terms that subse-
quently diluted certain classes of 
shareholders. Her decision con-
firms the importance of consid-
ering business realities when deter-
mining whether an oppression 
remedy is appropriate for the 
diluted shareholders.

Bart Dziarski is an associate with 
Cohen Hamilton Steger & Co. Inc. in 
Toronto, specializing in business 
valuation, damage quantification 
and forensic accounting matters pri-
marily in a litigation support context.
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How you end your retainer is as important as how you start it 

I n a climate where claims are 
mounting against lawyers year 

after year, new defensive practi-
ces have emerged so that they can 
better defend themselves against 
allegations of negligence. 

For instance, when their accounts 
came under increasing attack by 
disgruntled clients, lawyers 
responded by preparing detailed 
retainer agreements that clearly 
set out the financial arrangements. 
As “phantom” clients became a 
liability, lawyers responded by 
sending non-engagement letters. 

While these strategies were at 
one time thought to be unneces-
sary and an inefficient use of a 
lawyer’s skills, over time necessity 
prevailed and they became routine. 

There is  now another arrow in 
the lawyer’s quiver: the termina-
tion of mandate letter. 

Historically, writing a letter to a 
client at the end of a file was not 
unusual, particularly as a method 
of sending a final account. 
Unfortunately, LawPRO encoun-
ters a proliferation of claims aris-
ing from allegations of negligence 
on matters arising post-retainer. A 
common scenario is where, upon 
the successful completion of a 
retainer, a lawyer closes the file 
only to have the client later return 
alleging that the lawyer was 
required to act on a further matter 
that was, in the lawyers’ view, 
barely or never discussed. 

Often, a limitation period has 
passed or the case is otherwise 
prejudiced beyond repair. The dif-
ficulty is that, while the client was 
indeed bona fide, there is a dispute 
over the ambit of what the lawyer 
was hired to do and when the 
solicitor-client relationship  ended. 
Consistent with the principle that 
the burden of establishing a non-
retainer rests with the lawyer, the 
courts can be expected to hold that 
the burden to prove the end date of 
a retainer also resides with the 
solicitor. As such, lawyers will 
always be at risk of having any 
ambiguity ruled against them.

Accordingly, a good strategy is to  
write a termination of mandate let-
ter to the client at the end of a file 
and unequivocally confirm that the 
representation is over. 

Proper language ensures there 
can be no dispute as to the lawyer’s 
duty beyond the date of the letter. 

Ironically, a lawyer’s first 
instinct when sending a client a 
closing letter is usually to include 
language welcoming their future 
business. At first blush, while the 

two goals of marketing and self-
defence appear to be in conflict, 
there is no reason a well-crafted 
letter cannot achieve both. For 
example, the Canadian Bar Asso-
ciation’s Conflicts of Interest Task 
Force has an excellent precedent 
available at www.cba.org/con-
flicts (p.209). 

If, at the end of the lawyer’s 
retainer, there are any final steps 
to be taken by the client, the law-
yer should set it out in the ter-
mination of mandate letter and 
ensure that the responsibility for 
the tasks has been clearly defined.  

If the lawyer has undertaken 
follow-up responsibilities, the 
lawyer should expressly state the 
duties that are being assumed 
and confirm that they are limited 
to those explicitly stated.

Failure to do so means a court 
could find that the lawyer con-
tinued to have an open file, and 
although it may no longer be 
reviewed, docketed, billed or even 
be part of a tickler system, it has all 
of the dangers and none of the 
benefits of an active file.

To make matters worse, even 
while the file is no longer generat-
ing a profit, its mere existence may 

well be generating conflicts within 
the firm. More frequently, former 
clients allege their prior counsel 
ought to be precluded from acting 
against them months or even years 
later on an unrelated matter. 
Although rule 2.04 of the Rules of 
Professional Conduct permits law-
yers to act against former clients 
where the client’s confidential 
information is not at risk, lawyers 
cannot rely upon this rule if the 
client successfully asserts he or she 
has a continuing relationship.

Accordingly, we are seeing ter-
mination of mandate letters 
drafted as tools to protect lawyers 
from the spectre of future dis-
qualification motions. The letter 
may even track the commentary 
to rule 2.04(4) itself.

Whether the “termination of 
mandate” issue represents a new 
threat to the profession, or is sim-
ply an old problem reframed with 
a new twist, it can be solved with 
a thorough and thoughtful letter 
at a file’s conclusion. 

Michael Kortes is Counsel and 
Cynthia Martin is Counsel and Unit 
Director of Primary Professional 
Liability Claims at LawPRO.
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[W]hile the two goals 
of marketing and self-
defence appear to be 
in conflict, there is no 
reason a well-crafted 
[closing] letter cannot 
achieve both.
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